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   THE COURT OF SESSIONS JUDGE, UDALGURI, ASSAM  

 

Present    :  Sri A. K. Borah, 

        Sessions Judge, Udalguri, Assam.  

 

Reference    :  Crl.Appl. No.12/2015. 

Appellants            :  (1) Sri Apolo Daimari, 

    (2) Daoharo Basumatary. 

          Vs 

Respondent       :  State of Assam. 

Dates of hearing   :  5.10.2015. 

Date of Judgment   : 15.10.2015 

 

For the appellants   :  Mr. P. Sutradhar, Advocate.  

For the respondent  : Mr. B. Das, Advocate. 

 

 

 

JUDGMENT 

 

1. This appeal is directed against the judgment and order dated 2.9.15 

passed by the ld. Judicial Magistrate, 1st Class, Udalguri, in G.R. Case No.54/13 

U/S 379/34 IPC convicting the accused/appellants U/S 411 IPC and sentencing 

each of them to suffer R.I. for one year and sentence to pay fine of Rs.500/- 

only each, i/d, S.I. for 3 (three) days.  

 

2.  The prosecution case, according to FIR, in brief, is that on 9.1.13 the 

informant and Addl. S.P. (Law and Order), Udalguri alongwith some other 

official checked vehicle at Sapkhati Chowk and at that time they recovered one 

black coloured Hero-Honda X-treame bike No. AS.27-7025 from the possession 

of accused persons. When accused persons were unable to show the proper 

documents of the bike, the bike was taken to P.S.. On the next day it was 

known from the DTO, Udalguri that  the bike having the chasis No. UBLJAO 6E 

UCHD, 17621, Engine No. JAO 6EF CGD 1964 is owned by one Sri Biplab kar. 
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They suspected that it was a stolen bike. Then informant lodged the FIR. 

Hence this prosecution case. 

3. On receipt of the ejahar the O/C, Udalguri  P.S. registered the case vide 

Udalguri  P.S. case No. 13/13 U/S 379 IPC. After completion of usual 

investigation, the O/C, Udalguri  P.S. sent up the case for trial against the 

accused persons by filing charge-sheet U/S 379/34 IPC.  

 

4. On being appeared accused persons before the court of ld. Judicial 

Magistrate, 1st Class, Udalguri, after hearing both parties framed charges U/S 

379/34 IPC against the accused persons. Particulars of the charges are read 

over and explained to the accused persons, to which they pleads not guilty and 

claims to be tried.   

 

5.  To substantiate the case, prosecution examined as many as six 

witnesses. But accused persons examined none. Defence plea is total denial 

while their statement are recorded U/S 313 Cr.P.C. After hearing both parties 

ld. trial court convicted the accused persons U/S  411 IPC and sentence them 

R.I. for 1 (one) year each with a fine of Rs.500/- i/d, SI for 3 days. Being 

aggrieved  by the aforesaid conviction order and judgment the 

accused/appellants preferred this appeal on the following grounds: - 

 

(i) The ld. trial court, Udalguri committed grave error in law and facts in 

convicting and sentencing the accused/appellants.  

(ii) The ld. trial court fails to prove the vehicle as a stolen property within the 

meaning of Section 410 of the IPC.  

(iii) Ld. trial court failed to consider the contradiction of statement of 

witnesses. 

(iv) The ld. trial court fails to consider the fact that Sri Biplab kar whose name 

is mentioned in the FIR as the registered owner of the vehicle was not 

examined as to whether Biplab Kar lodged an FIR mentioning that his vehicle 

was stolen. As such, presumption U/S 114 of the Indian Evidence Act and 

Section 221 Cr.P.C. is not applicable.  

(v) The independent witness says nothing against the appellants. Likewise, 

charge-sheeted witness, namely Rajib Baglary was not examined by the 
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prosecution whose statement as per 161 Cr.P.C. shows nothing incriminating 

against the appellants. The prosecution has intentionally withheld to examine 

the said witness  

(v) The judgment is based on conjecture and surmise by mis-appreciating the 

contradicting evidences.   

5. I have also heard argument put forward by ld. Counsel for both sides.  

  

6.  Ld.  counsel for appellants submitted that Ld. trial court without 

considering  the evidence on record whimsically convicted the accused. Ld. 

counsel for appellants again submitted that ld. Magistrate convicted  the 

accused which is erred in law and facts. Ld. Trial court convicted the accused 

on the presumption of U/S 114 of Evidence Act and the illustration of U/S 224 

pf the Cr.P.C. Besides the place of occurrence is thickly populated area and 

commercially busy place. The alleged bike was not recovered from the 

possession of appellant. The bike was plying by one Bihungsha Boro who on 

being seen police checking fled away by keeping the vehicle near the 

appellants. Police took the appellant in the custody for their failor to 

information of said Bihangsha Boro and on mere suspicion. The judgment 

passed by ld. Trial court is based on conjecture and surmise by 

misappropriating evidence. Hence required to be set aside the judgment of 

conviction. 

7. To fortify his argument ld. counsel for appellants submitted the 

following case laws:-  

 

(i) Kartik Mal and other Vs. State of Assam, reported in  (1990) 1 GLR 21. 

(ii) Wazid Ali and another Vs. State of Tripura, reported in 1996 (III) GLT 473.. 

(iii) Kipa Sero V. State of Arunachal Pradehs, reported in 2005 (4) GLT 86. 

(iv) Ranabir Bhowmik Vs. State of Tripura reported in 2009(2) GLT 928. 

 

I have perused all the aforesaid case laws.  

 

8. Per contra, ld.  counsel for respondent submitted that ld. trial court has 

rightly convicted the accused persons U/S 411 IPC as there is clear evidence of 

prosecution. The informant has clearly described the whole incident which is 
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supported by other witnesses. Prosecution has able to prove the case beyond 

all reasonable doubt. As such judgment and order of conviction passed by ld. 

trial court is required to be upheld.  

 

9. Keeping in mind the rival submission submitted by ld. respective 

counsels, I am going to dispose the appeal as follows.  

 

 

 

 

   POINT FOR DETERMINATION   

 

10. The point for decision in this case is whether the impugned judgment 

and conviction dated 2.9.15 passed in  GR case No.54/13 U/S 411 IPC is erred 

in law and facts?  

REASONS AND DECISION:- 

 

11. Since the appellant strenuously argued before me that the ld. Trial 

court convicted the accused persons without considering the evidence on 

record, so I would like to discuss the evidence of the case record first. 

 

12. PW.1, Subhasis Baruah, the Addl. S.P., NIA, Guwahati Branch, 

Guwahati stated  at the time of occurrence the informant was second officer of 

Udalguri P.S. On 9.1.13 at about 1.30 PM while he alongwith other police staff 

were in checking vehicle at Sapkhaity Chowk. They stopped the accused 

persons who were plying the bike at that time. After stopping the bike on being 

asked the accused could not produce the valid document in regard to 

ownership of the vehicle. Then both the accused and the bike were brought to 

the police station. Then he directed Amarjyoti Baruah to investigate the case. 

Said SI Amarjyoti Baruah obtained the specific report from DTO office Udalguri 

regarding the ownership of vehicle. They came to know that the registration 

number of the vehicle was shown as AS.27-7025 which is not the actual 

registration number and registered owner is different person. So, the informant 
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obtained actual registration number and the name of actual registered owner 

of the vehicle. 

 

 Though he has been exposed to long cross-examination excect giving 

many suggestions the  evidence as to at the relevant time when they were 

checking vehicle at Sapkhati, they stopped accused persons  while they were 

plying  the said bike  and on being asked to  produce documents of the bike 

they failed to produce  any document, then they brought accused persons and 

bike to P.S, and on enquiry they came to know the bike is owned by some 

other person but not by any of the accused, has remained same.  

 

13.   PW.2, Amarjyoti Baruah, who is the informant of this case stated that 

on 9.1.13 he was working as SI of Police at Udalguri P.S. They were on Naka 

duty alongwith other staff under the supervision of Addl. S.P., Sri Subhasis 

Baruah at Sapkhati stoppage. The accused persons came from Bornagaon side 

riding the aforesaid motor-cycle bearing registration No. AS. 27/7025. They 

stopped them. On being asked accused persons could not able to produce any 

valid document regarding the ownership of the vehicle and regarding the D/L 

of any of the accused. Then the accused alongwith the motorcycle were 

brought to P.S. Then he issued the requisition to the DTO for ascertain the 

registered owner of the vehicle. They came to know that vehicle was stolen 

one. Hence he lodged the ejahar. Ext.1 is the ejahar and Ext.1(1) is his 

signature. He has also handed over the accused alongwith bike to the P.S. 

During interrogation accused persons are also confessed that they have 

purchased the bike from other person.  

 

 Though he has been exposed to long cross-examination except giving 

many suggestions the  evidence as to at the relevant time accused could not 

able to  produce the valid documents of the said vehicle and on being enquired 

at the DTO office they came to know that vehicle is not owned by the accused 

persons but owned by some  other person, has remained unchallenged. 

  

14.  PW 3, Jusu Kumar Doloi stated that on 10.1.23 on being receipt a 

request from Addl. S.P., Udalguri he verified the official documents of the bike 



 6 

bearing registration No. AS.27/7025 and came to know that actual owner of 

the vehicle is one Biplab Kar, son of Bishnu Kar at Tangla.  

 

 Though he has been exposed to long-cross-examination but the evidence 

as to bike bearing registration No. AS.27/7025 was actually owned by one 

Biplab Kar, son of Bishnu Kar, has remained unshaken. 

 

15. PW 4, Ajoy Singh Brahma stated that informant is a police officer. About 

one year ago he saw accused Bibhunga Boro driving the bike bearing 

registration No. AS.27/7025. Accused being his neighbour he always saw 

accused in driving the vehicle by him.  

 

16.   PW 5, Ansuma Basumatary stated that about two years ago he saw 

that the accused Bibhunga Daimary driving the bike. Being neighbour of 

accused he always observed accused driving the said vehicle.  

 

17.  PW.6, Birendra Baruah stated that on 10.1.13 he was posted as an 

attached officer at Udalguri P.S. On that day the then O/C, Tridip Thakuria was 

endorsed him for investigation of the instant case. The informant, SI Amarjyoti 

Baruah handed over a bike with two accused persons alongwith the FIR. Then 

he alongwith accused visited the place of occurrence, prepared sketch map, 

Ext.3. Ext.3(1) is his signature. He also examined the witnesses. Later on he 

sent the bike for examination to DTO, Udalguri. The report of the DTP reveals 

that the actual registered owner of the bike is Biplab Kar. Ext.2 is the certificate 

of DTO. Accused persons could not able to produce any documents of the 

vehicle. During investigation it came to know him that the accused brought the 

vehicle from Bibhunga Boro for sell. Then he seized the said vehicle vide Ext.4 

seizure list. Ext.4(1) is his signature. After completion of investigation he filed 

the charge-sheet Ext.5. Ext.5(1) is his signature.  

 

 Though he has been exposed to long cross-examination but evidence as 

to after thorough investigation he came to know that the aforesaid alleged 

stolen bike is not owned by accused but actually owned by one Biplab Kar and 

after completion he filed the charge-sheet against the accused U/S 379/34 IPC, 
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has remained unshaken.  

 

18. These much is the evidence of prosecution. 

 

19. A close scrutiny of the record it appears that the informant seized the 

said vehicle bearing registration No. AS.27/7025 CBZ  X treame, black coloured 

from accused persons and while informant asked accused persons to show the 

valid documents they (accused persons) could not produce the said 

documents. On enquired the matter with the transport authority they came to 

know that the aforesaid bike was actually owned by one Biplab Kar. PW.2 

supported the evidence of PW.1. The DTO informed them the actual registered 

owner of the vehicle is Biplab Kar. Then only they came to know that the said 

vehicle was nothing but stolen vehicle. Ext.2, the certificate issued by DTO, 

J.K. Doley reveals that motorcycle bearing registration No. AS.27/7025  is 

owned by Biplab Kar. Moreover, PW.6, the I.O. in thorough investigation came 

to know that accused brought the said vehicle from Bibhungsha Boro for 

selling.  

 

20.  Here in the present appeal, by the aforesaid impugned judgment and 

order  ld. trial court convicted the accused U/S 411 IPC.  

 

21. In order to convict a person of receiving stolen property knowing it to be 

stolen property and having reason to believe  that it was stolen (Section 411 

IPC), two essential ingredients must be satisfied which are (I) identity of the 

property, (II) its possession from the accused.  

 

22. In the instant case as discussed above, the informant stated that they 

seized AS 27-7025 CBZ X-tream black coloured motor-cycle from the 

possession of accused/appellants Apolo Daimari and Daoharu Basumatary  and 

that when informant asked them (appellants) to show the document they could 

not produce the document of the vehicle. In support of the case, PW.1 stated 

that on the date of the incident when he asked the accused persons to show 

the valid document in connection with the ownership of the motor cycle, the 

accused persons could not show the document. Then he directed SI Amar Jyoti 
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Baruah i.e. PW.2 to obtain specific report from the DTO Udalguri in connection 

with owner ship of the aforesaid bike.  

 

23. The evidence of PW.1 is supported by PW.2.  

 

24. PW2 in court stated that he issued requisition to DTO  

for ascertaining the registered owner of the vehicle. Then the DTO  

informed that one Biplab Kar is the owner of the motor cycle and then he  

came to know the said vehicle is stolen. In support of PW. 1 and PW3 has 

stated that on 10.01.2013 he received WT message from Addl. SP Udalguri 

and accordingly he verified the official document of motor cycle bearing No. 

AS 27-7025 and after verification he confirmed that Biplab Kar is the 

registered owner of the said vehicle. Ext.2 is a certificate issued by J.K. Dolley. 

In the said exhibit it is stated that the motorcycle  bearing No. AS.27-7025 is 

owned by Biplab Kar. PW.6, the I.O. confirmed that no document pertaining to 

the vehicle  can be shown by accused and after enquiry he came to know that 

accused brought the bike from one Bibungsa Boro for selling. 

 

25. It is a fact that after investigation the case was charge-sheeted against 

the accused U/S 379/34 IPC. But in fact none of the witness saw 

accused/appellants Apolo Daimari and Daoharu Basumatary   committing  the 

theft of the motor-cycle bearing No. AS 27-7025. 

 

26. It has been held in V.K. Agarwal vs Vasantraj Bhagwanji Bhatia  

AIR 1988 SC 1106 that – 

 

“A person cannot be said to have committed the offence both of theft as also 

of receiving the stolen property. A person who himself commits the theft 

cannot be guilty of the charge of receiving stolen property whereas a person 

who may have nothing to do with the commission of theft, but who may be 

found in possession of the stolen property, would be guilty of the offence of 

receiving stolen property. Now, the prosecution cannot foresee whether the 

person from whose possession the stolen article was found was himself the 

thief or was merely a person who had received the stolen property from the 
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thief. A person cannot be found guilty of both "theft" as also for receiving 

stolen property. And it is in such a case that an alternative charge under S. 

236, Cr.P.Code could be framed.” 

 

27. Again in Satnarain Sao Vs. State of Bihar, reported in AIR 1972 SC 

1561 that- 

 

“Where the accused is found in the possession of the stolen property and he is 

not able to account for the same, a presumption under S. 114 (a), Evidence 

Act that the accused is either the thief or has received the goods knowing 

them to be stolen can be raised and consequently, he can be convicted under 

S. 411, I.P. Code.”  

 

28. In the instant case it appears that aforesaid bike subsequently 

identified to be property of one Biplab Kar by the competent authority. The 

bike is found to be in the possession of appellants without leave or licence or 

any legal permission of the owner, it is the party in whose possession the 

property  is found duty to account for their possession.   

 

29. In the instant case, the evidence of prosecution clearly proved that 

appellants are found in possession of stolen bike with dishonest intention. 

Accordingly PW.6 (I.O.) it is cleared that accused took the bike from Bibungsu 

Boro for selling. So, it appears that prosecution has ably proved that 

accused/appellants received the property dishonestly.  

 

30. Here in the present case after recovery of the said bike from the 

possession of accused persons they (appellants) could not able to produce the 

proper document before the informant. They even failed to show or assign 

any reason how they possessed the said property which is not owned by 

them. So, from their conduct it can be inferred  that the appellants charged 

with being in possession of stolen bike either knew the bike to be stolen, or 

had reasonable ground for believing the same to have been stolen.  

 

31. Ld. Counsel for appellant argued before me that non-examination  of 
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actual registered owner of the vehicle, Sri Biplab Kar and non-examination of 

Rajib Baglary whose statements are recorded  by I.O. is fatal to prosecution 

case.  

 

32. It is true that the prosecuton failed to examine Sri Biplab Kar, who is 

the registered owner of the Bike in question. But as discussed above, once the 

witnesses examined by the prosecution are believed by the court and the 

court comes to the conclusion that their evidence is trustworthy, the non-

examination of other witness will not affect the credibility  of these witnesses. 

If the evidence of PW.1, PW.2, PW.3 is believed, it is not necessary to multiply 

witnesses to prove the case and, then, non-examination of Sri Biplab Kar does 

not cast any doubt on the prosecution evidence.  

 

33. In issue regarding none non-examination of charge-sheeted witness Sri 

Rajib Baglary, I may like to mention a case law i.e. Ram Kumar Vs. State of 

U.P., AIR 1992 SC 1602, wherein it was held – 

 

“Non-examination of the person who could not give the material evidence is 

not fatal to the prosecution.” 

 

34. In the instant appeal, the ld. Counsel for appellant himself submitted in 

argument that the statement U/S 161 Cr.P.C. of the said witness Rajib Baglary 

reveals no any incriminating material against the appellants. Hence, non-

examination of said Rajib Baglary  is not at all fatal to the prosecution case. 

 

35. In view of the aforesaid discussion, the recent and unexplained 

possession of the aforesaid stolen bike by the appellants justified the 

presumption that it was they (appellants), and none else, who had committed 

the receiving stolen bike knowing fully well that it was a stolen bike. The 

appellants were given an opportunity to explain their  possession, as well as 

their conduct. But they failed to explain how they possessed the said stolen 

bike. Thus, the nature of the evidence about its identification, the manner in 

which it was dealt with by the appellants, the place and the circumstance of 

its recovery, the length of the intervening period, the ability or otherwise of 
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the appellants to explain their  possession, are factors which inclined me to 

think that prosecution ably prove all the ingredients of offence U/S 411 IPC.  

36. Under such circumstances, I do not think to interfere upon the 

judgment and order passed by ld. Trial court convicting the 

accused/appellants U/S 411 IPC. 

 

37.  As such, appeal is dismissed. 

 

38. Appellants are directed to surrender before the ld. Trial court on or 

before 15.11.2015 to serve the sentence.  

39. Let the GR case No.54/13 be sent to the ld. trial court alongwith a copy 

of judgment.  

40. Given under my hand and seal of this court on this the 15th  day of 

October,2015 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 
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